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Unjust enrichment system has a long history. This system derives from Roman 
law. With the shifting of society, the evolution of theory and the development of rules 
of law, unjust enrichment system has been the main cause of the debt with the contract, 
tort, and negotiorum gestio. But this system develops so slowly in our country, 
meanwhile the research on this theory is inadequate. This paper tries to claim on the 
effectiveness of the most controversial problems such as responsibilities of the profit 
returning, and puts forward the corresponding opinions and suggestions through the 
logical combing comparison and value analysis method in order to provide help and 
guide for the civil law system of unjust enrichment.  
The paper is divided into four parts. 
The first chapter introduces the main content of the object of unjust enrichment 
which has been clearly defined. And it leads to the core problem of this research—the 
profit of unjust enrichment. This chapter analyses the problem mainly from two 
aspects— the returning object and the returning scope and then defines the main form 
and specific content of the profit. 
 The second chapter presents relevant legislation and theories of responsibilities 
of unjust enrichment profit returning. Through the civil law system and common law 
system, we have not yet found clear legal provisions about profit of unjust enrichment, 
but in civil law system,there are relevant legislations in the civil codes. Moreover, 
common law countries have the record of famous cases and corresponding general 
said on the profit of unjust enrichment. Scientific theories about the profit returning of 
unjust enrichment are numerous, the representative viewpoints of which are the 
theories of quasi negotiorum gestio, proportional distribution and joint contribution 
returning.  
The third chapter analyzes responsibilities of unjust enrichment profit returning. 
Based on the deep research and analysis of the existing theories, it can be concluded 














This paper will research the problem from the structure of the unjust enrichment in 
order to conclude that the profit does not belong to undeserved benefit which should 
be returned.  
The fourth chapter elicits the author's view, which distinguishes the beneficiary's 
subjective good faith or bad faith to affirm the responsibilities of profit returning. This 
chapter makes the value analysis as a starting point and discusses different 
responsibilities of profit returning from various points, such as trust interests, labor 
distribution theory, economic benefits as well as justice theory. Then this paper 
analyses the legitimacy and rationality of this theory.  
 
















目  录   
引 言 ........................................................................................................... 1 
第一章 不当得利获利概述 ....................................................................... 3 
第一节 不当得利返还客体和返还范围概述 .............................................................. 3 
一、不当得利返还客体 ........................................................................................ 3 
    二、不当得利返还范围 ........................................................................................ 6 
第二节 不当得利获利概述 .......................................................................................... 6 
    一、不当得利获利概述 ........................................................................................ 6 
    二、不当得利获利种类 ........................................................................................ 7 
第二章 不当得利获利返还责任之相关立法例和理论观点 ................ 12 
第一节 不当得利获利返还责任之相关立法例及比较分析 .................................... 12 
    一、大陆法系 ...................................................................................................... 12 
    二、英美法系 ...................................................................................................... 17 
    三、我国立法规定及评析 .................................................................................. 18 
第二节 不当得利获利返还责任之理论观点 ............................................................ 19 
    一、获利返还说 .................................................................................................. 19 
    二、获利依比例分配说 ...................................................................................... 21 
    三、获利不返还说 .............................................................................................. 22 
第三章 不当得利获利返还责任之理论考察 ......................................... 24 
第一节 对不当得利获利返还责任现存观点之考察 ................................................ 24 
    一、对获利适用准无因管理说之考察 .............................................................. 24 
    二、对其他获利返还说之考察 .......................................................................... 26 
    三、对获利依比例分配说之考察 ...................................................................... 26 














第二节 从不当得利构成角度考察获利返还责任 .................................................... 28 
    一、一方受益 ...................................................................................................... 28 
    二、一方受损 ...................................................................................................... 29 
    三、受益与受损之间存在因果关系 .................................................................. 31 
    四、无法律上的原因 .......................................................................................... 33 
    五、小结：不当得利“获利部分”不必然构成不当得利 .............................. 34 
第四章 区分受益人之善意或恶意确认获利返还责任.........................36 
第一节 区分善意或恶意确认获利返还责任概述 .................................................... 36 
    一、确认受益人是否付出特殊技能或设备应用而取得超额获利 ......... 36 
    二、对超额获利部分区分受益人善意或恶意确认返还责任 ............. 37 
第二节 区分善意或恶意确认超额获利返还责任合理性分析 ................................ 38 
    一、善意与恶意作用空间合理性分析 ............................... 38 
    二、区分善意或恶意确认超额获利返还责任正当性分析 ............... 39 
    三、受益人善意下的共同出资及比例说适用合理性分析 ............... 42 
    四、受益人恶意时适用准无因管理说合理性分析 ..................... 47 
结论 ........................................................................................................... 53 
























Introduction ............................................................................................... 1 
Chapter 1  Summary of Unjust Enrichment Profit .............................. 3 
Subchapter 1  Returning Objects and Scope of Unjust Enrichment ...................... 3 
    Section1  Returning Objects of Unjust Enrichment .............................................. 3 
    Section2  Returning Scope of Unjust Enrichment ................................................ 6 
Subchapter2  Summary of Unjust Enrichment Profit............................................. 6 
    Section1  Summary of Unjust Enrichment Profit ................................................. 6 
    Section2  Types of Unjust Enrichment Profit ....................................................... 7 
Chapter2   Legislations and Theories of Unjust Enrichment ........... 12 
Subchapter1  Legislations and Comparative Analysis .......................................... 12 
    Section1  Continental Law System ..................................................................... 12 
    Section2  Common Law System ......................................................................... 17 
    Section3  Legislations in Our Country ................................................................ 18 
Subchapter2  Theoretical points ............................................................................. 19 
    Section1  Theory of Profit Returning .................................................................. 19 
    Section2  Theory of Proportional Distribution of Profit ..................................... 21 
    Section3  Theory of Non-Returning of Profit ..................................................... 22 
Chapter3  Investigation of Theories .................................................... 24 
Subchapter1  Investigation of Existing Views ........................................................ 24 
    Section1  Investigation of Quasi Negotiorum Gestio ......................................... 24 
    Section2  Investigation of Other Profit Returning Theories ............................... 26 
    Section3  Investigation of Proportional Distribution Theories ............................ 26 
    Section4  Investigation of Non-Returning Theory .............................................. 27 














    Section1  Benefit of One Party ........................................................................... 28 
    Section2  Loss of Other Party ............................................................................. 29 
    Section3  Causal Relationship ............................................................................. 31 
    Section4  No Legal Reasons ............................................................................... 33 
    Section5  Profit is not Unjust Enrichment ........................................................... 34 
Chapter4  Good or Bad Faith of Beneficiary ...................................... 36 
Subchapter1  Summary of Subjective Good or Bad Faith .................................... 36 
    Section1  Special Skills and Additional Profits ................................................... 36 
    Section2  Good or Bad Faith of Beneficiary....................................................... 37 
Subchapter2  The Rationality of Distinction .......................................................... 38 
    Section1  Role of Good or Bad Faith ................................................................. 38 
    Section2  Rationality of Distinction ................................................................... 39 
    Section3  Rationality of Goodwill 's Proportional Distribution .......................... 42 
    Section4  Rationality of Venom 's Quasi Negotiorum Gestio ............................. 47 
Conclusions .............................................................................................. 53 
















































                                                        
①  黄风 .罗马私法导论 [M].北京 :中国政法大学出版社 ,2003.327. 
②  马继军 .论不当得利 [A],载于梁慧星 .民商法论丛 (12)[C].北京 :法律出版社,1999.103. 
③  王泽鉴 .债法原理 (第二册 )[M].北京 :中国政法大学出版社 ,2002.35. 






































                                                        
①  1986 年《民法通则》第 92 条：没有合法根据，取得不当利益，造成他人损失的，应当将取得
的不当利益返还受损失的人。  















Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
